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Greater support for social workers

The Coalition Government is enhancing the professionalism of the social work sector and supporting the 
vulnerable people who rely on them, Social Development and Employment Minister Louise Upston says. 

The Social Workers Registration Legislation Amendment Bill passed its third reading in Parliament. It 
amends the Social Workers Registration Legislation Act to delay the repeal of the experience pathway to 
social worker registration by two years.

It means that after 28 February 2026 all social workers will need to have a professional qualification 
to apply for registration. Currently, those without qualifications can apply for registration based on 
significant practical experience. 

“Social workers play an important role in our communities. Many who seek their help are in a vulnerable 
state, so it’s vital they are supported by a professional and competent workforce. The Government is 
committed to supporting the sector transition to a professional qualification environment as quickly as 
possible.”

To read further, please click here.

Government begins reset of welfare system

The Coalition Government is taking early action to curb the surge in welfare dependency that occurred 
under the previous government by setting out its expectations around employment and the use of 
benefit sanctions, Social Development and Employment Minister Louise Upston says.

In 2017, 60,588 sanctions were applied to beneficiaries who did not comply with their obligations to 
prepare and look for work. That nosedived to 25,329 in 2023. Over that time, people on jobseeker 
benefits increased by about 70,000 and about 40,000 more people have been receiving this support for 
a year or more.

“I believe the previous minister set the tone for a lighter touch to benefit sanctions by saying they needed 
to be used ‘sparingly’ and as a ‘last resort’, dampening their effectiveness as an incentive to fulfil work 
obligations.
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“I’ve written to the chief executive of MSD to make this Government’s view clear that we want to see all 
obligations and sanctions applied. If job seekers fail to attend job interviews, to complete their pre-
employment tasks, or to take work that is available, then there needs to be consequences.

“I’m not prepared to accept the welfare system we inherited, where work-ready job seekers are forecast 
to spend an average of 13 years on a benefit, and teenagers could become trapped on welfare for 24 
years of their working lives.”

To read further, please click here.

NZ announces new support for Ukraine

Foreign Minister Winston Peters and Defence Minister Judith Collins have marked two years since 
Russia’s invasion of Ukraine by announcing further support and sanctions, and extending our military 
assistance.

“Russia launched its illegal, full-scale invasion of Ukraine, in blatant violation of international law, 
including the UN Charter,” Mr Peters says. “The war has had a horrific human cost, caused immense 
suffering and has significantly impacted regional and global stability. That is why New Zealand remains 
committed to standing with Ukraine.

“This support, worth $25.9 million, will bring the total value of New Zealand’s assistance pledged in the 
past two years to more than $100 million.

“It demonstrates New Zealand’s unwavering support for Ukraine, and our serious commitment to 
defending an international rules-based system that reflects our values and supports our interests,” Mr 
Peters says.

To read further, please click here.

Safety boost for Police speed camera operators

WorkSafe has accepted a binding commitment from the New Zealand Police to improve safety for speed 
camera operators, after one was critically injured in a high-speed collision on Auckland’s North Shore.

The operator was thrown from his parked van in August 2021, when it was struck by a car on the Upper 
Harbour Highway at Greenhithe. The car driver died, and the operator suffered life-changing injuries.

A WorkSafe investigation found that Police could have carried out a more effective risk assessment of 
locations where operators work from, and required them to park safely behind motorway barriers and/or 
use seatbelts.

In response to the incident, Police has now applied to WorkSafe with a comprehensive pledge to 
improve safety for its speed camera operators. WorkSafe has officially accepted the pledge, known as 
an enforceable undertaking, which includes:

• Reparations to the injured operator

• Delivery of an enhanced traffic camera operator induction and training package

• Implementing a framework for managing critical risks and ways to control them

• Creation of a dedicated critical risk team to embed the work programme

• Presentation of lessons learned to the transport sector

To read further, please click here.

https://www.beehive.govt.nz/release/government-begins-reset-welfare-system
https://www.beehive.govt.nz/release/nz-announces-new-support-ukraine
https://www.worksafe.govt.nz/about-us/news-and-media/safety-boost-for-police-speed-camera-operators/
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Business price indexes: December 2023 quarter

In the December 2023 quarter compared with the September 2023 quarter:

• Output producers price index (PPI) rose 0.7 percent

• Input PPI rose 0.9 percent

• Farm expenses price index (FEPI) was flat (0.0 percent change)

• Capital goods price index (CGPI) rose 0.9 percent.

In the December 2023 quarter prices received by producers of goods and services (outputs) increased 
0.7 percent compared with the September 2023 quarter. Prices paid by producers of goods and 
services (inputs) increased 0.9 percent over the same period.

To read further, please click here.

Overseas merchandise trade: January 2024

In January 2024, compared with January 2023:

• Goods exports fell by $375 million (7.1 percent), to $4.9 billion

• Goods imports fell by $1.5 billion (20 percent), to $5.9 billion

• The monthly trade balance was a deficit of $976 million.

To read further, please click here.

Government to address business payment practices

The Government will repeal the Business Payment Practices Act 2023, Small Business and 
Manufacturing Minister Andrew Bayly announced today.

“There is a major problem with large market players imposing long payment terms and routinely paying 
invoices late. However, the Business Payment Practices Act is not an effective solution and would 
impose unnecessary compliance costs to over 3000 businesses upgrading their ICT systems. 

Australia implemented a similar scheme in 2020, but a recent review of the scheme’s effectiveness found 
that payment times have not reduced.

To read further, please click here.

Strengthening the Single Economic Market

Finance Minister Nicola Willis has met with Australian Treasurer Jim Chalmers to discuss the 
opportunities to lower business costs and increase the ease with which businesses and people can 
operate across the Tasman.   

“We agreed the Single Economic Market is the best model for close integration of two sovereign 
independent countries anywhere in the world - and we need to keep it that way. So, Treasurer Chalmers 
and I will work together to adapt it to reflect our modern economic and social challenges.  

https://www.stats.govt.nz/information-releases/business-price-indexes-december-2023-quarter/
https://www.stats.govt.nz/information-releases/overseas-merchandise-trade-january-2024/
https://www.beehive.govt.nz/release/government-address-business-payment-practices


E M P L O Y E R  B U L L E T I N  26 Februar y 2024

 “This includes identifying and improving regulations standing in the way of the uptake of lower 
emissions technology and identifying options to strengthen regulatory coherence to support an efficient 
transition to net zero.

“I have also confirmed my commitment to the Australia-New Zealand Climate and Finance 2+2 
Dialogue, to be held in Australia mid-2024. Working together to tackle the challenges of clean energy 
transformation is critical if both our nations are to maximise the substantial benefits of the transition to 
net zero.

To read further, please click here.

https://www.beehive.govt.nz/release/strengthening-single-economic-market
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EMPLOYMENT RELATIONS AUTHORITY: SIX CASES

Employee claimed medical retirement was inappropriate

OSP was employed by Inland Revenue (IRD) for approximately 31 years until IRD ended his employment 
on medical grounds in 2022. OSP sought a determination that his dismissal was unjust, that he was 
made redundant, and that redundancy compensation was payable together with compensation for 
humiliation and loss of dignity. IRD said that the decision to end OSP’s employment was what a fair 
and reasonable employer could have done in all the circumstances, and that OSP was paid a medical 
retirement payment of 89 days’ salary and one month’s pay in lieu of notice.

The Employment Relations Authority (the Authority) did not make an order prohibiting publication of 
medical information but prohibited the publication of the Applicant who is referred to as OSP.

In 1992, OSP was appointed to a permanent role in IRD’s child support unit. In 1995, OSP suffered an 
event which required more than a month off work, psychological assistance, and medication to deal 
with depression for a period of time. From 1996 onwards, OSP continued working for IRD and was not 
required to undertake any further duties which involved interactions with members of the public. In 2017, 
IRD implemented a significant restructure following a business transformation process. OSP’s role was 
disestablished and they were offered a customer service officer (CSO) role. OSP said that they accepted 
the role on the basis that they were told there would also be work which was not customer facing. 

It took some years for the area in which OSP worked to be fully transferred to the new database system, 
START. For that period OSP’s disability was able to be accommodated and they continued to undertake 
work that did not require customer interaction. IRD said from late October 2021 there was no longer any 
ability to accommodate OSP with work that did not involve customer interaction as the area in which 
OSP worked was fully transferred across after the Labour weekend. Medical retirement was proposed 
by IRD however OSP said medical retirement was inappropriate because their position was redundant. 
After discussions and exploration of alternatives, IRD ended the employment relationship due to medical 
retirement.   

No evidence was given to support that OSP was appointed to a role which did not require them to 
perform customer facing aspects. Rather, for a period before child support work was fully transitioned to 
the START, they were still able to perform work that was not customer facing. There was no real dispute 
that OSP was unable to fulfil the requirements of the CSO position when fully transitioned to START. 

IRD provided evidence about why it was not possible to reduce CSO’s role to avoid customer contact 
after the full transition to START and that it could not reasonably accommodate OSP’s disability. Nearly 
every task required customer engagement. IRD also considered redeployment options. The Authority 
concluded that IRD was unable to continue to reasonably accommodate OSP’s disability.

 “This includes identifying and improving regulations standing in the way of the uptake of lower 
emissions technology and identifying options to strengthen regulatory coherence to support an efficient 
transition to net zero.

“I have also confirmed my commitment to the Australia-New Zealand Climate and Finance 2+2 
Dialogue, to be held in Australia mid-2024. Working together to tackle the challenges of clean energy 
transformation is critical if both our nations are to maximise the substantial benefits of the transition to 
net zero.

To read further, please click here.

https://www.beehive.govt.nz/release/strengthening-single-economic-market
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The Authority considered if OSP’s employment with IRD came to an end for medical retirement or 
redundancy. The Authority found OSP’s acceptance of the CSO role was unconditional and customer 
contact was a key component of the role. The position of CSO remained unchanged but OSP could not 
perform the requirements of the role once child support had been fully transitioned across to START. 
The Authority concluded it was not a redundancy situation because the CSO position still remained and 
was not surplus to requirements. The collective agreement provided for ending employment on medical 
grounds and OSP was unable to perform the CSO role because of a medical condition. 

The Authority found that a fair and reasonable employer could have ended the employment relationship 
on the basis of medical retirement. The process was fair. Costs were reserved. 

OSP v The Chief Executive of Inland Revenue [[2023] NZERA 575; 20/06/23; H Doyle]

Suspended employee unjustifiably dismissed and disadvantaged 

In 2012, Mr Amin became a member of the Board of Directors of Hutt and City Taxis Limited (HCTL). He 
was employed by HCTL as an acting manager before being employed as a permanent manager. He 
was suspended and then terminated for serious misconduct, where he deliberately misled the company 
about the terms of his individual employment agreement. He raised a personal grievance for an 
unjustified disadvantage and dismissal at the Employment Relations Authority (the Authority). 

While Mr Amin was an acting manager, the Commerce Commission commenced an investigation. The 
allegation related to HCTL and four directors, including Mr Amin, engaging in prohibited anti-competitive 
behaviour between taxi companies. The Commerce Commission proceedings were resolved, costing 
HCTL more than $200,000 and warnings were issued by HCTL to the relevant directors.

As a result of the Commerce Commission issues, the Board resigned, and a new Board was elected. 
One of the new people on the Board was Mr Sami. Mr Amin was employed as a permanent manager 
as his fixed term contract kept getting extended and so he requested that the agreement be secured 
for four months. The new board launched an investigation into Mr Amin. Mr Amin submitted that there 
was no reasonable basis for the initiation of an investigation into his conduct, including the allegations 
related to conduct during an earlier period of employment which the previous board already investigated. 
The Authority did not accept that HCTL were barred from investigating Mr Amin’s role in the Commerce 
Commission matters simply because there had been a break in the employment relationship.

Mr Sami perused Mr Amin’s employment agreement only to have found that it was not prepared or 
approved by HCTL’s solicitor as the directors were led to believe and as stated on the agreement. The 
agreement stated that he would be employed for a “minimum of four months” instead of a “maximum of 
four months”. HCTL launched an investigation as it felt misled by Mr Amin.

Mr Amin was suspended pending an investigation but was never consulted on it which denied him 
natural justice. Suspensions without consultation could be lawful if there was an imminent need for 
the suspension but here it was not urgent. Further, Mr Amin was never provided a notice detailing the 
reasons for the suspension as required by HCTL in the employment agreement. The actual reasons for 
the suspension were not specified in the suspension letter nor did it mention “serious misconduct”.

Other matters were considered by HCTL when deciding to suspend. The failure to notify Mr Amin of 
those reasons was not merely a minor procedural defect. The action taken by HCTL, and the way in 
which it acted, were not actions open to a fair and reasonable employer at the time the action occurred. 
Mr Amin was unjustifiably disadvantaged by HCTL’s actions in suspending him from his employment.

During the disciplinary process, Mr Amin was removed as a director. At the meeting no notes were taken 
which indicated a serious procedural failing. Conclusionary statements were recorded after the meeting 
which did not have any critical assessments but were repetitive and taken as face value. There was no 
evidence that the process was genuine, and that Mr Amin’s responses were considered. Here, he was 
disadvantaged by HCTL’s actions. 
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There was also no sufficient evidence that Mr Amin’s actions were “deliberately misleading”. The 
Authority found that the agreement had initially been sourced from HCTL’s solicitor and had been used 
on previous occasions as a template. At most, there was a misunderstanding between Mr Amin and 
HCTL but nothing to suggest grounds for dismissal.  

Mr Amin was dismissed from his employment by way of a letter that did not explicitly confirm the 
termination but instead recorded that the relationship of trust and confidence had ended. The Authority 
concluded that the dismissal was procedurally and substantially unjustified and that the suspension and 
findings of the investigation unjustifiably disadvantaged him.

Mr Amin made reasonable and genuine attempts to gain alternative employment in order to try and 
mitigate his losses after the dismissal. For this, lost wages of three months equating to $20,696 was 
ordered to be paid by HCTL. The process induced stress and anxiety for which he needed prescription 
medication. It was clear that he suffered injury to feelings and humiliation, so HCTL was ordered to 
pay $28,500. Mr Amin sought pre-litigation costs but this was declined as HCTL’s actions rose out of 
genuine concern. Costs were reserved.

Amin v Hutt and City Taxis Limited [[2023] NZERA 493; 31/08/23; R Anderson]

Authority confirms paid parental leave is to be paid in one continuous period per person

On 8 February 2023, Inland Revenue Department (IRD) approved Ms Odlin’s application for paid parental 
leave from 20 February 2023 to 20 August 2023, for 26 weeks of paid parental leave. She wanted to 
transfer part of the payments to her husband and her application for this was approved by IRD. The 
arrangement was that he would receive 11 weeks of paid parental leave.

Ms Odlin’s paid parental leave began on 28 February and she elected to receive two weeks’ parental 
leave payments upfront. Then, it was transferred to her husband for 11 weeks. Following the end of her 
husband’s paid parental leave, Ms Odlin expected that the remaining 13 weeks would be transferred 
back to her. However, she did not receive any payments after.

On 16 June 2023, Ms Odlin was advised by IRD that she was not entitled to any payments because 
she was only entitled to transfer her payments once. On 27 June 2023, Ms Odlin lodged a statement of 
problem with the Employment Relations Authority (the Authority) seeking a formal review of the decision.

When Ms Odlin applied for paid parental leave, she had no reason to believe that by transferring some of 
her entitlements to her husband that she would forfeit the remainder of her entitlements. The information 
available online on the Employment New Zealand website in relation to eligibility to transfer some of 
her payments implied that she could transfer some of her payments and “did not provide any ‘red flags’ 
to investigate further”. The Ministry of Business, Innovation and Employment (MBIE) replied that she 
did not contact them or IRD before making her application. However, based on the publicly available 
information, she did not consider there would be a reason to seek further advice.

Ms Odlin did not view this as a situation where she was seeking to transfer “back” entitlements to 
herself because the transfer to her husband was limited to 11 weeks. She had no reason to think she 
would not be paid the residual entitlements. When she contacted IRD about the payments coming to a 
halt, they referred to the Parental Leave and Employment Protection Act 1987 (the Act). The Act stated 
that a person would not be entitled to parental leave payments in respect of a child if they previously 
received parental leave payments in respect of that child. Since Ms Odlin received two weeks of 
parental leave payments at the start for her child, she was unable to get entitlements transferred back to 
her. 

The Authority referred to the Act, which in its plain interpretation noted that a parental leave payment 
is payable for one continuous period per person. It did not matter that Ms Odlin only received two 
weeks of paid parental leave up front prior to the transfer of 11 weeks to her husband. The Act applied 
regardless of the duration of either payment. It therefore found that Ms Odlin was not entitled to further 
parental leave payments.
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Ms Odlin urged the Authority to use its discretion under the Act to reverse IRD’s decision in declining 
the remaining 13 weeks of paid parental leave, as it was not reasonable to expect her to have read 
the legislation or hire a lawyer to provide advice on this matter prior to making her application. The 
restriction of payments to one continuous payment was not set out on the application forms nor was it 
readily made available or accessible on the relevant websites. The Authority reversed IRD’s decision as 
it was inequitable to deprive Ms Odlin of her remaining entitlement. It accepted that she would not have 
transferred her entitlements had she known the consequences. MBIE was ordered to pay $71.55 for the 
filing fee to Ms Odlin.

Odlin v Ministry of Business, Innovation and Employment [[2023] NZERA 523; 13/09/23; D Tan]

Interim reinstatement of employee deemed inequitable

An interim order for non-publication of the parties’ names was made by the Employment Relations 
Authority (the Authority) in a notice of direction dated 25 August 2023. There was no opposition to the 
order as the trainee teacher was in a vulnerable position, and the disclosure of the name of the employer 
school would likely identify the employee.

SFC was employed by YKQ on a two-year fixed term agreement from 28 January 2022 to 27 January 
2024 as an employee-based trainee teacher of Te Reo at a Christchurch secondary school. She 
participated in the Ako Mātātupu Teach First NZ Education programme (Ako Mātātupu) which provided 
candidates with the opportunity to teach whilst completing a postgraduate diploma in secondary 
teaching. SFC’s work was covered by the offer of employment and the Secondary Teachers’ Collective 
Agreement (the collective agreement).

The Board of Trustees was notified of employment concerns by the principal, who had met with SFC on 
30 March 2023. The Board arranged a hui and a subcommittee of three was established to investigate 
the employment issues.

SFC was dismissed from her employment on 28 July 2023 for electing not to teach a class on 24 March 
2023, telling students she was going home due to mental health reasons and not giving notice of her 
intention to leave to enable relief or cover. There were findings that SFC attended a public event Manu 
Kōrero whilst suspended, which had an unsettling effect on students and staff. She also held fundraising 
money in a manner not in accordance with the fundraising policy. Further findings were made that she 
communicated with students whilst suspended, via inappropriate messages that undermined the school 
and management, whilst other messages were capable of being harmful to students. The reasons for 
dismissal were contained both in a letter dated 2 June 2023 and in a letter of dismissal dated 28 July 
2023.

On 18 August 2023, SFC lodged a statement of problem asking the Authority to resolve unjustified 
disadvantage and unjustified dismissal grievances. SFC sought interim reinstatement on an urgent 
basis, permanent reinstatement, and other remedies. The dismissal was for serious misconduct. The 
principal advised SFC of the 24 March 2023 concerns about leaving the classroom and the teacher 
complaints. The principal’s communication after the hui on 30 March 2023 was that the complaints were 
not resolved by way of a non-disciplinary outcome. SFC did not return to the school after 24 March 2023 
before she was dismissed. The Board subcommittee then communicated with SFC about the reasons 
for the initiation of the formal disciplinary processes and the concerns. On 25 May 2023, a meeting took 
place to meet with SFC and her representatives to provide responses. 

The Authority found it arguable whether what YKQ did with the request of how to run the process on 
25 May 2023, and how it handled it, was what a fair and reasonable employer could have done. The 
summarised interview notes provided as part of the process were also arguably inadequate and not in 
accordance with internal policies. SFC submitted that it was unfair that they received delayed advice, 
alongside relationship concerns and a failure to attempt restorative processes.

SFC wanted to be reinstated to help her become a qualified teacher. The Authority acknowledged 
SFC was in a more vulnerable position than a qualified teacher because to become qualified under the 
programme, she had to be employed. YKQ recognised this by at one stage supporting a transition to 
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a new school. Taking all matters into account, YKQ would suffer the greater prejudice if required to 
reinstate SFC so the balance of convenience favoured YKQ. The application for interim reinstatement 
was not granted. The parties did not attend mediation but were directed to do so. 

SFC v YKQ [[2023] NZERA 529; 15/09/23; H Doyle]

Complete lack of process leads to successful unjustified dismissal claim 

From January 2020 to July 2022, Ms Cooper worked as a café assistant at the Sprout Café (the Café), 
operated by Sweet Greens Limited (Sweet Greens) in Whangārei. Ms Cooper claimed that she was 
unfairly treated when working at the café, had her hours reduced and finally was unfairly dismissed. Ms 
MacFarlane, the owner of Sprout Café was not usually at the café. Her husband (the Manager) also had 
other work but spent periods of time running the Café as a manager.

Ms Cooper had a good relationship with Ms MacFarlane and the Manager however after a while she 
found the Manager was berating and belittling her, sometimes in front of others. She saw his behaviour 
as nagging and micromanaging, with extensive task lists left on a white board but additional frequent 
surveillance of her activities both in person and by phone calls if he was not on site. Other staff 
mentioned to Ms Cooper that they made mistakes sometimes but were not subjected to the same harsh 
treatment as they saw Ms Cooper receiving. 

On 21 April 2022, Sweet Greens held meetings with Ms Cooper which ended in Ms Cooper receiving a 
final warning. Sweet Greens described “behavioural issues” and provided two allegations of theft. Sweet 
Greens claimed it gave verbal warnings for these incidents but did not give written warnings because Ms 
Cooper chose the verbal ones. Ms Cooper denied being given proper warnings. The scenario described 
by Sweet Greens of offering a choice of warning type was unusual and the Employment Relations 
Authority (the Authority) could not conclude that warnings were given. 

Ms Cooper raised sincere concerns in a reasonable way with Ms MacFarlane about the way she was 
being treated and was entitled to a proper response. Ms MacFarlane replied that she would sort it out 
and later reported back that her husband was going to stop such behaviour. The Manager stayed away 
from the Café for a few weeks but upon return the behaviour continued. Ms MacFarlane never checked 
in with Ms Cooper to see how things were. Accordingly, the Authority concluded that Sweet Greens 
failed to take adequate steps to deal with Ms Cooper’s legitimate concerns and when the behaviour 
continued, failed to provide a safe and healthy working environment.

The Authority found that there had been no unjustified action regarding Ms Cooper’s hours of work. 
Although she had clearly occasionally worked longer hours than those stated in the employment 
agreement, there was no formal variation agreement. The base number of hours worked remained more 
or less the same, and changes occurred by agreement between Ms MacFarlane and Ms Cooper. The 
Authority found that a sufficiently clear arrangement to give her a contractual right to longer hours was 
not established and hence no grievance for unjustified action was established. 

On 21 July 2022, Ms Cooper arrived to open up the Café and found notes all around the Café about 
what to do. The Manager then called her to ask whether she had cooked the chicken and vegetables 
in the order he prescribed. A few minutes later he called back to say “shut the shop and go home. 
You’re fired”. Ms Cooper messaged the Manager stating how unfair the situation was and requested a 
termination letter be given as WINZ required it. Ms Cooper heard nothing for several days. On 26 July 
2022, Ms MacFarlane messaged to say the termination letter would be sent and her final pay would be 
done on the normal pay run. The payment was made but no letter was received. 

About two and a half weeks after her dismissal, Sweet Greens sent a dismissal letter to Ms Cooper. The 
letter purported over several pages to set out dates and times for various events and disciplinary action 
allegedly taken against Ms Cooper. Ms Cooper accepted that some discussions occurred but denied 
that she was given warnings or that there was any basis for such action by Sweet Greens.
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The Authority found Ms Cooper had been unjustifiably dismissed. This detailed dismissal letter came so 
long after the termination and appeared as a belated attempt to justify the dismissal and in the absence 
of contemporaneous documents and witnesses for Sweet Greens, with Ms Cooper’s evidence being 
credible, the Authority was not satisfied that the letter accurately described the events as they occurred 
during Ms Cooper’s employment. 

In addition, the process was significantly inadequate as Ms Cooper was dismissed over the phone 
without any notice of a disciplinary process being activated, she was only given a minimal chance to be 
heard before the Manager hung up and the length disciplinary letter was an attempt to retrospectively 
justify a decision taken without fair process. Hence it was found that Sweet Greens did not act as a fair 
and reasonable employer could have done and unjustifiably dismissed Ms Cooper. 

Covering both the failure to deal adequately with the treatment to Ms Cooper during her employment 
and the dismissal, the Authority found $25,000 was a fair assessment of compensation for humiliation, 
loss of dignity and injury to feelings. Additionally, Sweet Greens was ordered to pay Ms Cooper 
$8,066.60 for lost wages and $71.56 for the Authority’s filing fee. It was also ordered to pay a penalty 
of $1000 with $500 of the money received to be paid into a Crown account and $500 forwarded to Ms 
Cooper.

Cooper v Sweet Greens Limited Trading as Sprout Café [[2023] NZERA 537; 18/09/23; N Craig]

Authority upholds claim for commission back pay

Auckland Trotting Club Incorporated (the Club) owned and operated Alexandra Park, a harness racing 
venue. Inside Alexandra Park, the Club operated a TAB for the New Zealand Racing Board, which in 
2020 became known as TAB New Zealand (the TAB). The TAB paid the Club a commission-based 
agency fee for running the TAB at Alexandra Park (the agency fee). Mr Payne commenced employment 
with the Club in 2005 as TAB Manager and was paid a base salary and commission which included 
a percentage of the agency fee the TAB paid the Club. Mr Payne claimed he was owed commission 
arrears, because his commission payments had not been calculated in accordance with the commission 
formula in his 2013 employment agreement, and he had not been paid commission on the increased 
agency fee the TAB had paid the Club from February 2015 onwards. 

The Club disputed the claim on several grounds. It argued the commission formula in Mr Payne’s 2013 
employment agreement was incorrect, that Mr Payne waived any rights to revise commission payments 
set out in a revised 2013 employment agreement, and Mr Payne verbally agreed not to receive an 
increase in 2015. Mr Payne contended he tried for some time to resolve these matters whereas the 
Club believed the issues only arose when Mr Payne changed to a new role in 2021. Mr Payne asked the 
Employment Relations Authority (the Authority) for a determination and the Club sought leave of the 
Authority to have the commission formula in the 2013 Employment agreement amended.

The reason for the revised 2013 employment agreement (the 2013 agreement) was disputed. Mr Payne 
claimed this was to set out the commission calculation more clearly, whereas the Club contended the 
revision was to deal with the matter of the 2005 agreement not being signed. The Authority preferred 
the evidence of Mr Payne and noted that the commission payment calculation in the 2013 agreement 
differed significantly from that in the 2005 agreement. Although the calculation changed, Mr Payne 
continued to receive commission payments based on the 2005 agreement. The Authority did not agree 
with the Club’s claim to rectify the 2013 agreement as rectification of the 2013 agreement commission 
formula was not legally possible, because it would not reflect the parties’ true mutual intention, which 
the Authority considered was recorded in the 2013 Agreement. The Authority observed that Mr Payne 
did not intend for the 2013 agreement to simply record the same commission formula that was used in 
the 2005 agreement, as he would have had no reason to have signed it if that was the case. Nor did Mr 
Payne say or do anything that would have reasonably led the Club to believe that he had intended the 
2013 agreement to record the 2005 agreement commission formula. 
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Even if it was a mistake, which was not accepted, the Authority was satisfied Mr Payne did not 
know there had been a mistake. He had not, by his words or actions, lead the Club to reasonably 
believe he intended his commission formula would be anything other than what was recorded in 
the 2013 agreement. The Authority found that Mr Payne did not waive his contractual rights to be 
paid commission in accordance with the commission formula in the 2013 agreement, and it was 
unreasonable for the Club to consider he had. 

Regarding the alleged verbal agreement about the increased agency fee in 2015, the Authority found 
it was most unlikely that Mr Payne would waive his rights to a commission increase. The onus was on 
the Club to establish the evidential basis for a waiver, and it had failed to do so. The evidence fell well 
short of reaching the threshold of a clear and unambiguous representation by Mr Payne, to forego his 
contractual rights to enforce the commission formula in the 2013 agreement. As a matter of fairness and 
good faith, such an important change that deprived Mr Payne of contractual entitlements amounting to 
significant sums needed at the very least to be clearly recorded. 

The Authority found Mr Payne was entitled to be paid commission from 14 April 2016 to 21 August 
2021 in accordance with the commission formula in the 2013 agreement. The parties agreed that any 
commission arrears that may have been owed prior to 14 April 2016 were time barred under section 142 
of the Employment Relations Act 2000. 

Payne v Auckland Trotting Club Incorporated [[2023] NZERA 539; 19/09/23; R Larmer]

LEGISLATION 
 
 Note: Bills go through several stages before becoming an Act of Parliament: Introduction; First Reading; 
Referral to Select Committee; Select Committee Report, Consideration of Report; Committee Stage; 
Second Reading; Third Reading; and Royal Assent.

Bills open for submissions to select committee: Three Bills 

Misuse Of Drugs (Pseudoephedrine) Amendment Bill (26 February 2024)

Pae Ora (Healthy Futures) (Improving Mental Health Outcomes) Amendment Bill (28 March 2024)

Inquiry into the 2023 General Election (15 April 2024)

Overviews of bills-and advice on how to make a select committee submission-are available at:  
https://www.parliament.nz/en/pb/sc/make-a-submission/

https://www.parliament.nz/en/pb/sc/make-a-submission/document/54SCHEA_SCF_9B26AC11-690E-4E20-ADA0-08DC31DC978F/misuse-of-drugs-pseudoephedrine-amendment-bill
https://www.parliament.nz/en/pb/sc/make-a-submission/document/54SCHEA_SCF_955109F7-830E-4B94-2089-08DBA9B9DFAC/pae-ora-healthy-futures-improving-mental-health-outcomes
https://www.parliament.nz/en/pb/sc/make-a-submission/document/54SCJUST_SCF_45D515A2-CFE2-467C-5AF4-08DC27565084/inquiry-into-the-2023-general-election
https://www.parliament.nz/en/pb/sc/make-a-submission/
https://www.parliament.nz/en/pb/sc/make-a-submission/
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The purpose of the Employer Bulletin is to provide and  
to promote best practice in employment relations.  
 
If you would like to provide feedback about the Employer Bulletin,  
contact: comms@businesscentral.org.nz  
or for further information, call the AdviceLine on 0800 800 362

ADVICELINE 

AdviceLine is your link to first-rate employment relations 
advice. Business Central understands the difficulties 
employers can have with managing employees, so 
supports you with dedicated employer advisors. 

ENTERPRISE SERVICES 

0800 800 362 
advice@businesscentral.org.nz  
www.businesscentral.org.nz

TRAINING SERVICES 

Our training team provide you with practical training solutions 
across various employment topics to help upskill your staff, 
giving your business a competitive edge.

OCCUPATIONAL HEALTH AND SAFETY 
CONSULTANTS

Health and Safety and the well-being of your employees should 
be of paramount importance to any employer. To help you 
along the way, we have a friendly and knowledgeable Health 
and Safety Consultant.

EMPLOYMENT RELATIONS CONSULTANTS 

Employment Relations can be a difficult area to navigate. 
When you need close guidance on employment matters, 
you can rely upon our seasoned ER Consultants to be 
there to help.

LEGAL

When employees test the waters with a personal grievance, 
Business Central Legal are here to help. We offer 
representation in all employment law matters.

mailto:comms%40businesscentral.org.nz?subject=Bulletin%20Feedback
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ENTERPRISE SERVICES 

0800 800 362 
advice@businesscentral.org.nz  
businesscentral.org.nz

ADVICELINE

AdviceLine is your link to first-rate employment relations advice. Business Central understands the 
difficulties employers can have with managing employees, so supports you with dedicated employer 
advisors. 

This service is 100% inclusive of your membership. There is no time limit to your call, and the team is 
available 8am–8pm Monday to Thursday and 8am–6pm Friday.

Our Employer Advisors are well trained and comprise a mixture of legal and business backgrounds. 
They understand your issues and can help advise you on legal requirements and best practices. They 
are backed up by a large resource base they can call on to support with you with written resources, 
guides, and templates. 

TRAINING SERVICES

Our training team provide you with practical training solutions across various employment topics to 
help upskill your staff, giving your business a competitive edge.

Whether it be best practice processes under the Employment Relations Act and the Health and 
Safety at Work Act, leadership training or personal development, the Business Central training 
team are dedicated to facilitating your business’s professional learning.

For more information about Business Central’s public and customised in-house courses, or to 
register for a course, contact the team today.

For regular training updates in your area, subscribe to our Training Update newsletter.

04 470 9930, training@businesscentral.org.nz, businesscentral.org.nz

OCCUPATIONAL HEALTH AND SAFETY CONSULTANTS

Health and Safety and the well-being of your employees should be of paramount importance to 
any employer. To help you along the way, we have a friendly and knowledgeable Health and Safety 
Consultant.

Adrienne has extensive experience with helping companies navigate Health and Safety requirements. 
She understands companies need to see sound return on investment for their well-being initiatives. 
Adrienne offers full support with compliance issues such as induction training and hazard identification 
and management. Additionally she can help with preparation for ACC ‘Workplace Safety Management 
Practices’. 
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EMPLOYMENT RELATIONS CONSULTANTS 

Employment Relations can be a difficult area to navigate. When you need close guidance on 
employment matters, you can rely upon our seasoned ER Consultants to be there to help.

Having someone equipped to help you do the work can take the stress out of a tricky situation. 

Our Consultants have a wide range of experience and are prepared to help. Whether you need to update 
your agreements or policies, or embark on performance management, they have the experience to make 
a difference. There are so many areas they can help; it may be union issues and managing a difficult 
relationship or it could be confirming a restructuring selection matrix. 

LEGAL 

When employees test the waters with a personal grievance, Business Central Legal are here to help. We 
offer representation in all employment law matters.

Business Central Legal provides you best return on investment for legal advice on employment law 
matters. Our team of lawyers are only available to members, and can help solve your tricky issues. 

While you may think of lawyers as representing people in court, this is far from everything they do. 
Employers take advantage of the value of the Business Central Legal team to help in drafting documents 
such as tailored employment agreements and offers of employment. Additionally they can help with key 
guidance on difficult issues as restructuring processes and rock solid performance management plans.


